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How LWVOR approached this study

During 2006 League members interviewed the Presiding Judge and Trial Court Administrator (TCA) in 
each of Oregon’s 27 judicial districts.  The League study committee prepared a questionnaire for Presiding 
Judges and one for TCAs.1  We mailed the questionnaires ahead of time to allow the judges and TCAs to 
prepare for our interview.  In each interview we took notes of the interviewee’s responses.  We summarized 
the responses in written form and returned the summary to each interviewee for his or her review and cor-
rection.  The responses, as edited and approved by the interviewees, are a central part of our study. 

Among others, the League also interviewed Chief Justice Paul J. DeMuniz of the Oregon Supreme Court, 
retired Chief Justices Wallace P. Carson, Jr. and Edwin J. Peterson of that Court, Chief Judge David 
Brewer of the Oregon Court of Appeals, Judge Henry Breithaupt of the Oregon Tax Court, State Court 
Administrator Kingsley W. Click, and former governors Barbara Roberts and Victor Atiyeh.  The League 
of Women Voters of Oregon is grateful for the information so freely provided by all whom we have inter-
viewed.

1  The questionnaires appear on the League’s web site (www.lwvor.org/studyreport.htm).
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Across the nation, state court systems face a wide 
variety of challenges – from large caseloads and in-
adequate funding to outside efforts to infl uence the 
decision-making process.  The judiciary is the most 
poorly understood and 
least visible of the three 
co-equal but separate 
branches of government.  
Oregon’s courts face 
these same challenges.

Following the 2001-
2003 legislative ses-
sion, fi ve special ses-
sions of the Legislature 
left the Oregon Judicial 
Department with a record 
decrease in funding.  The 
funding cuts caused staff 
reductions, staff salary 
reductions, and closure 
of all Oregon state courts 
on Fridays for several 
months.

Three ballot measures 
and two legislative pro-
posals sought to change 
judicial selection and 
election in Oregon.  Each of those initiatives would 
have politicized the process of appointing and elect-
ing judges or made it easier to remove judges from 
offi ce.  All fi ve efforts failed. 

• 2002 – Two ballot measures would have 
amended the Oregon Constitution: Ballot 
Measure 21 to require “none of the above” 
as an alternative on the ballot for each judi-
cial offi ce and Ballot Measure 22 to require 

election by district of judges of the Oregon 
Court of Appeals and justices of the Oregon 
Supreme Court.

• 2003 – Two legislative 
resolutions proposed 
to amend the Oregon 
Constitution: Senate 
Joint Resolution 29 
to require election by 
district of justices of 
the Oregon Supreme 
Court and House Joint 
Resolution 42 to re-
quire senate confi rma-
tion of each person ap-
pointed by the governor 
to fi ll a judicial vacan-
cy. 

• 2006 – Ballot Measure 
40, like Measure 
22, would have 
amended the Oregon 
Constitution to require 
election by district of 
judges of the Oregon 
Court of Appeals and 
justices of the Oregon 
Supreme Court. 

In this two-year study, the League of Women Voters 
of Oregon has examined the role of the Oregon 
Judicial Department and some of the issues it faces 
in the early years of the twenty-fi rst century.  The 
League’s fi rst publication in this study, An Overview 
of the Oregon Judiciary, presented a brief review 
of the history, structure, and basic functions of the 
Oregon Judicial Department.  This publication fur-
ther explains the work and the major challenges fac-
ing the courts today.

Introduction

Morrow County Courthouse
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The Oregon Judicial Department (OJD) is the state-
funded judicial branch of Oregon government.  The 
OJD consists of the circuit courts (the trial courts), 
the Oregon Tax Court, the Oregon Court of Appeals 
(the intermediate court of review), and the Oregon 
Supreme Court (the highest court of review).  While 
the three levels of the OJD share common charac-
teristics, circuit courts have some that are unique to 
the work that they do.  Oregon’s circuit courts are 
its trial courts of general jurisdiction.  That is, trial 
court judges hear all types of cases, other than tax 
cases.  Although Oregon has 36 counties, it has only 
27 judicial districts.  Five 
judicial districts include 
more than one county.  
(See Appendix A.)  As of 
January 2007 there are 173 
circuit court judges as-
signed to the judicial dis-
tricts, from which they are 
elected. 

The judicial districts are 
diverse in geographi-
cal size and population.  
The 4th Judicial District 
(Multnomah County) is 
the smallest in area (465 square miles), has the larg-
est population (672,906), and has the most judges 
(38).  The 24th Judicial District (Harney and Grant 
Counties) is largest in area (14,756 square miles), 
has a population of 14,950, and has one judge who 
divides his time between the courthouses in Harney 
and Grant Counties.  Two other judicial districts 
have only one judge:  the 8th Judicial District (Baker 
County) and the 26th Judicial District (Lake County).  
The physical size of a district, its population, and the 
availability of the services necessary to the work of 

the court (e.g., certifi ed interpreters; certifi ed media-
tors; and drug, alcohol, and mental health services) 
all affect the ability of the circuit court judges to do 
their work. 

Court Facilities

Among the buildings used by the OJD, the state owns 
and maintains only the Supreme Court Building and 
the Justice Building, located on the Capitol Mall in 
Salem.  Those historic buildings house the offi ces of 
the justices of the Oregon Supreme Court, the judges 

of the Oregon Court of 
Appeals, and their staffs.  
Both courts hear argu-
ments in the Supreme 
Court Courtroom on the 
third fl oor of the Supreme 
Court Building, which 
also houses the Oregon 
Law Library.  The build-
ings are maintained with 
money from the state 
General Fund.

There is at least one 
courthouse in each of 

Oregon’s 36 counties.  Some counties have additional 
court facilities (Multnomah County has a courthouse 
and four other facilities used by the circuit court).  
These buildings are the home of the Oregon circuit 
courts.  Ten courthouses that are a century-old are 
still in use.2  Many were built in the 1950s,3 and two 
were built in the last ten years. 

Legislation passed in 19814 requires each county to 
“[p]rovide suitable and suffi cient courtrooms, of-
fi ces and jury rooms for the court, the judges, other 

A View of Oregon Trial Courts in 2006

2  Benton (1889), Sherman (1899), Polk (1900), Wheeler (1902), Morrow (1903), Columbia (1907), Clatsop (1908), Baker (1909), Crook (1909), and 
Wallowa Counties (1909).  Janine Robben, “The Courthouse Blues,” Oregon State Bar Bulletin 65, no. 5 (February/March 2005): 15-16. 
3  Ibid. 16.
4  Until 1981 the state paid the salaries of circuit court judges, while county governments met all other costs of the circuit court operations within 
their boundaries.  When the costs of those operations increased substantially beginning in the 1960s, the Legislature created a state-funded court 
system to pay for court operations as well as judges’ salaries.  That 1981 legislation left the counties responsible for providing and maintaining circuit 
court facilities.

Oregon Supreme Court
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offi cers and employees of the court and juries in at-
tendance upon the court, and provide maintenance 
and utilities for those courtrooms, offi ces and jury 
rooms”5 for the circuit court within its boundaries.

Counties receive some help from the state for court 
security costs,6 but each county bears the fi nancial 
responsibility for structural changes in or replace-
ment of its court build-
ings.  Over the years 
many counties have found 
it increasingly diffi cult 
to meet that obligation.  
Today many of Oregon’s 
courthouses are inad-
equate for the work that 
they do; or, as in the case 
of Multnomah County, the 
90-year-old courthouse 
is so vulnerable to earth-
quake that it is considered 
life-threatening.7  The 
Multnomah County court-
house not only is seismi-
cally unsound but also has 
massive problems in its 
plumbing, electrical, heat-
ing, and air systems.8 

A judicial district having 
the workload to justify 
additional judges may 
not receive them without 
the county’s agreement 
to provide the courtroom 
space for additional 
judges. Clackamas County 
demonstrated the need 
by reason of its workload 

for at least two more judges, but the county only had 
the fi nancial resources to construct one additional 
courtroom and offi ce space for one judge.  The 
Legislature authorized one new judge for Clackamas 
County.  The new judge took offi ce in January 
2007, but the court must continue to struggle with a 
workload in excess of its judicial and staff resources.  
Renovation of the courthouse to add one courtroom 

and judge’s chambers 
caused relocation of 
the jury assembly room 
and law library from the 
courthouse to a nearby 
building. 9 

There are only two new 
courthouses in Oregon.  
The old Klamath County 
courthouse was declared 
unsafe after two earth-
quakes in 1993 registering 
5.9 and 6.0 on the Richter 
scale.  Four years passed 
before Klamath County 
voters passed a bond mea-
sure and construction 
began on the new court-
house.10  The old court-
house in Hermiston was 
fi re-bombed and recently 
replaced with a state-of-
the-art building.11

In only four judicial dis-
tricts did presiding judges 
and trial court adminis-
trators tell us that their 
courthouse facilities were 
adequate for their cur-

Basement records storage.

5  Oregon Revised Statutes, sec. 1.185.
6  Robben, “The Courthouse Blues,” 9.
7  Ibid., 11.
8  Interview with Douglas Bray, Trial Court Administrator, Multnomah County.
9  Interview with Mari Miller, Trial Court Administrator, Clackamas County.
10  Robben, “The Courthouse Blues,” 10.
11  Interview with William Jones, Trial Court Administrator, Umatilla and Morrow Counties.

Six chairs added to a six-person jury box.
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rent needs.  The com-
ments from other judicial 
districts revealed many 
problems with courthouse 
facilities, including lack 
of space for judges, staff, 
juries, mediation services, 
child care, conference 
rooms, specialty courts, 
records storage, and secu-
rity personnel and equip-
ment.  Some courts are 
struggling to fi t 12-person 
juries into courtrooms 
equipped with only 6-per-
son jury boxes.

Aside from space issues, the aging courthouses have 
serious heat and air conditioning problems, faulty 
electrical systems, a need to upgrade to accommodate 
current technology in courtrooms and elsewhere, in-
suffi cient compliance with access requirements under 
the Americans with Disabilities Act, and inadequate 
fi re protection and fi re-warning systems.  

In counties with smaller populations, the courts share 

buildings with county of-
fi ces.  Most often, the 
court is located on the up-
per fl oor of the building.  
That location limits access 
for those litigants, jurors, 
witnesses, and the public 
who are not able to climb 
stairs.  Elevators are not 
always reliable and, in at 
least one courthouse, do 
not exist. While the courts 
have a need to secure their 
premises against weapons, 
these counties do not want 
to limit the public’s free-

dom of access to the building by setting up security 
devices at building entrances or by limiting the num-
ber of entrances.

Security often presents major problems.  Multiple 
building entrances make it hard to control security.  
Often defendants in custody must pass through the 
same hallways used by jurors, victims, and other 
members of the public because there is no secure 
passageway through which to move prisoners.  Some 

12  Interview with Hon. Phillip Mendiguren, Presiding Judge, Union and Wallowa Counties.
13  Robben, “The Courthouse Blues,” 9.
14  Interview with Mari Miller, Trial Court Administrator, Clackamas County.

Computer equipment on judge’s bench.

Problem Courthouses

When Union County’s courthouse was condemned in the 1990s, the circuit court was moved to a hospital building constructed in the 1950s.  
The court is on the fi rst and third fl oors of the building.  Entry to the court is from the side of the building.  Although a solid structure 
(Presiding Judge Phillip Mendiguren has said that, unlike Multnomah County’s courthouse, if an earthquake struck, the Union County court-
house would be the only building left standing), it has pillars in the middle of each courtroom and is not properly organized to handle the 
day-to-day business of the court.12  Two bond measures for a new courthouse have been soundly rejected by the voters.13

* * *
The sole elevator in the Clackamas County Courthouse is not large enough to accommodate the gurney used by emergency medical techni-
cians to transport a person in a medical emergency.  To remove a person from the upper fl oors, EMTs strap the person to a board rigged to a 
pulley system and slide the board down the stairway to the fi rst fl oor.14

* * *
Grant County’s courtroom is located on the top fl oor of the building.  In the summer a single old air conditioner mounted in the wall is too 
noisy to be used when the court is in session.  Instead the room is cooled with a swamp cooler that is on the roof.  The swamp cooler is not 
very effective in extreme summer heat.  On those warm days, Presiding Judge William Cramer can see that jurors are not concentrating in the 
hot, stagnant air and occasionally asks them to take a break and stretch to help them stay awake and attentive to the testimony.

* * *
An eastern Oregon courthouse has no elevator to the courtroom on the second fl oor of the building.  In one case, a wheelchair lift attached 
to the staircase was inadequate to lift a litigant using a wheelchair.  Other measures were taken, but the litigant could not gain access to the 
courtroom.  The presiding judge then moved the trial to a public conference room three miles away from the courthouse.
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courthouses have bullet-resistant glass protecting of-
fi ce staff or metal detectors at the door of the court-
house or of the courtroom, but there is concern for 
the safety of the judges, persons in custody, and ev-
eryone who works or has business in the courthouse.   
For example, in the winter of 2006 an angry man 
drove his pickup truck through the entrance of the 
Marion County Courthouse.

Most counties do the best they can but, with persis-
tent revenue problems, providing “suitable and suffi -
cient” courtroom facilities may not be the highest pri-
ority.  As of 2005 Union County did not attempt addi-
tional bond measures for a new courthouse knowing 
that it would be competing against the schools.15  At 
least two bond measures to fi nance a new courthouse 
have failed in Clackamas County.16

In the last 12 years there have been fi ve task forces 
appointed to deal with the issue of court facilities, 
but the problems remain.  The latest such task force, 
working in 2006 and 2007, has attempted to involve 
all interest groups in the process and focused on is-
sues such as fi nancing, the meaning of “suitable and 
suffi cient,” and ownership of the facilities.  The task 
force will submit to the Legislature proposed legisla-
tion addressing these issues.17

The Trial Court Administrator and 
Circuit Court Staff

Trial court administrators and the court staff are 
as important as the judges to the smooth function-
ing of the courts.  The 1981 legislation that created 
Oregon’s state-funded court system made the presid-

ing judge of each judicial district the administrative 
head of his or her circuit court.18  The legislation au-
thorized the presiding judge of the judicial district to 
appoint a TCA, with the approval of the circuit and 
district court19 judges of the district, to assist with the 
administrative duties of the court.20  That local con-
trol of the circuit courts is balanced by the role of the 
State Court Administrator who, under the supervision 
of the Chief Justice, oversees the budget, the person-
nel system, and the information technology system 
used by all the courts.21   

The 1981 legislation charged the TCA with respon-
sibility for the care, custody, and control of court re-
cords.22  The Legislature has since added additional 
statutory responsibilities, including oversight of court 
security plans and creating and maintaining disaster 
recovery plans.  “In addition to the statutory duties, 
the trial court administrator’s ultimate responsibility 
is to ensure that the delivery of services to the court’s 
customers is carried out in as effi cient and as timely a 
manner as is possible with the resources available.”23 

• TCAs oversee all court staff, with the excep-
tion of judicial assistants, who report directly 
to their judges.  

• TCAs manage day-to-day operations of the 
courts including human resources, budget, re-
cords, case fl ow, jury system, purchasing, and 
information systems and technology.  

• TCAs gather statistics on court processes and 
report to the state.  

• TCAs implement projects the judges request, 
such as drug court.

• TCAs collaborate with government offi cials 

15  Robben, “The Courthouse Blues,” 9.     
16  Interview with Mari Miller, Trial Court Administrator, Clackamas County.
17  Interview with Brian DeMarco, Staff Counsel, Civil Law, Offi ce of the State Court Administrator. 
18  Oregon Revised Statutes, sec. 1.002(5).
19  In 1981 district courts in each judicial district handled misdemeanors, violations, and smaller civil claims.  The Legislature abolished the 
district court effective January 15, 1998, and incorporated district court jurisdiction into the circuit court.  Interview with Douglas Bray, Trial Court 
Administrator, Multnomah County.
20  Oregon Revised Statutes, secs. 8.185 and 8.195.  Before the 1981 legislation authorized a state-funded TCA in each judicial district, TCAs 
were working in a few counties.  The fi rst TCAs and their staffs were employees of the county in which the particular court existed.  David Saari, 
a Eugene attorney then employed by the League of Oregon Cities, was the fi rst TCA in the state, appointed in 1965 to serve in Multnomah County.  
In the 1970s Lane, Clackamas, and Marion counties also established the position of TCA. Interview with Douglas Bray, Trial Court Administrator, 
Multnomah County.
21  Interview with Douglas Bray, Trial Court Administrator, Multnomah County.
22  Oregon Revised Statues, sec. 8.225. 
23  Douglas Bray, Trial Court Administrator, Multnomah County.
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and agencies to facilitate operation of the 
courts.  “The TCA is an integral link between 
the court and the Offi ce of the State Court 
Administrator, local Bar, adult and juvenile 
probation departments, local law enforcement 
agencies, juvenile and adult services provid-
ers, and a variety of civic organizations, the 
public in general, and the media.”24 

Some of the state’s TCAs manage multiple court-
house facilities.  In addition, in judicial districts with 
smaller populations, TCAs must be able to perform 
the same duties as the court’s staff.

Circuit court staff members perform a myriad of du-
ties including keeping the court calendar, jury coor-
dination, data entry, fi ling, general offi ce work, and 
customer service.  They are also in charge of collec-
tions and accounts, and serve as cashiers.  Court staff 
members may have specialized duties, such as family 
law coordinator, drug court specialist, mediation co-
ordinator, verifi er for indigent defense,25 or technical 
support.  In smaller judicial districts, staff members 
are cross-trained to do all the work that needs to be 
done.

Court operations personnel require training in court 
processes and the legal system.  Other staff members 
with special skills include computer technicians, lan-
guage interpreters, fi nancial recorders, stenographic 
reporters, drug court coordinators, and family law co-
ordinators.  Law clerks must have a law degree.

Staff members are typically trained on the job by 
another experienced staff member.  The State Court 
Administrator’s (SCA) offi ce offers training pro-
grams in Salem and by video or computer.  The SCA 
also arranges Peer Information Exchanges for sharing 
of “best practices.”  Staff training varies from court 
to court.  Nearly all TCAs noted the importance of 
training but lack both funds and staff time for train-
ing away from the court. 

About one quarter of the 27 judicial districts re-
ported having suffi cient staff to do the necessary 
work.  More than half described their staff situations 
as “understaffed for the number of cases,” with “too 
frequent vacancies.”  In Tillamook County some 
staff members agreed to four-day work weeks (nine 
hours per day) to create salary savings of 10% to be 
used for supplies.  Where there are suffi cient staff 
members to handle the basic courtroom duties and 
data entry, there are often not suffi cient staff mem-
bers to operate innovative programs such as drug 
court.  Regardless of the challenges TCAs face, TCA 
Tracey Cordes of Benton County expressed the com-
mon sentiment: “The bottom line is that we have no 
choice but to get the work done and we get it done, 
largely because our staff are very hard working.” 

Case Management in Oregon’s Circuit 
Courts

In 2005, 611,946 new cases were fi led in the circuit 
courts of Oregon.  The most cases fi led in a single 
district (206,388) were fi led in the 4th Judicial District 
(Multnomah County), and the fewest cases fi led in a 
district (857) were fi led in the 24th Judicial District 
(Harney and Grant Counties).26  The circuit courts 
closed 626,460 cases.27  In the fi rst six months of 
2006, 305,380 new cases were fi led28 and 309,944 
were closed.29  

Circuit court judges handle a wide variety of cases, 
including felonies, misdemeanors, violations, general 
civil litigation (some examples are contract disputes 
and personal injury cases), domestic relations cases, 
family abuse protection orders, juvenile dependency 
and delinquency cases, civil commitments, probate, 
landlord-tenant disputes, and small claims.  It is a 
challenge for the judges and staff to manage the large 
caseload.

24  Candia Friesen, Trial Court Administrator, Polk County.
25  The indigent defense verifi er interviews people charged with an offense who cannot afford to hire an attorney.  The verifi er must verify the 
fi nancial information supplied by the defendant to determine whether the defendant qualifi es for appointment of counsel under the indigent defense 
application and contribution program.
26  OJD, Offi ce of the State Court Administrator, Table 1 – Cases Filed Trend Data (2005).
27  OJD, Offi ce of the State Court Administrator, Table 2 – Cases Terminated Trend Data (2005).
28  OJD, Offi ce of the State Court Administrator, Table 1 – Cases Filed Trend Data (January through June 2006).
29  OJD, Offi ce of the State Court Administrator, Table 2 – Cases Terminated Trend Data (January through June 2006). 
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In all districts, judges balance time deadlines man-
dated in criminal cases and in juvenile dependency 
cases with trying to dispose of civil cases, some of 
which also have deadlines that the court must accom-
modate (for example, landlord-tenant disputes).30  All 
presiding judges responded that they are getting by.  
Common comments were that they are “right on the 
edge” or “barely” managing to get by.

As the state continues to grow, courts will need 
more judges and increased staffi ng.  Washington 
County with 14 judges and Clackamas County with 
11 judges have large popula-
tions that continue to grow.  
Presiding Judge Thomas Kohl 
(Washington County) report-
ed projections that, in 10-15 
years, Washington County 
will have more residents than 
Multnomah County, which 
now has 38 judges. 

Deschutes County is a fast-
growing community where 
the court is struggling with its 
current staffi ng and judges.  
As TCA Ernest Mazorol ex-
plained, “Staff turnover has 
left us unable to keep up with 
a changing and increasing 
population.  With the population growth, we have 
more murders, disputes over water rights, and drug 
use (especially meth) which impacts personal and do-
mestic abuse as well as property crimes.”  Presiding 
Judge Michael Sullivan commented, “Within a few 
years we won’t be able to handle it any longer.”

The likelihood of a confl ict of interest with a party 
to the litigation creates problems for circuit courts 
with few judges.  As Presiding Judge David Hantke 
(Tillamook County) observed, when confl icts oc-
cur “we must ask a judge from another district to 
handle the matter which, in turn, adversely affects 
that judge’s schedule and disposition of cases in that 
judge’s district as well.”  

Some judicial districts have special problems that add 
to their caseload and affect case management.  For 
example, Marion County, as the seat of state govern-
ment, faces many complex governmental legal chal-
lenges.  Multnomah County has the largest caseload 
of all the judicial districts, including many complex 
civil actions and class action cases.  Other judicial 
districts are affected by the presence of a state prison, 
an Indian reservation, or areas of high poverty.  Some 
judicial districts do not have enough local language 
interpreters.

Large caseloads may result 
in delay in disposition of 
cases.  In Josephine County, 
where a recent study of ju-
dicial resources determined 
the court is in need of a fi fth 
judge, Presiding Judge Lindi 
Baker noted that scheduling 
delays have caused criminal 
defendants to seek dismissal 
of charges for lack of a speedy 
trial.  “Delay in resolving 
cases,” she said, “also impacts 
child custody cases, as chil-
dren need permanency, secu-
rity, and a safe home.”

Courts have developed a variety of techniques to 
better manage the large caseloads.  For example, 
the largest district, Multnomah County, relies on 15 
non-elected referees31 who work as pro tem judges.32  
Multnomah County has also “taken a number of 
shortcuts that result in hearings lasting much shorter 
times than would be optimal” (Presiding Judge Dale 
Koch).

Rural judicial districts have few judges, great dis-
tances to travel for all who are involved in hearings 
and trials, and few attorneys willing to represent in-
digent defendants in criminal cases.  Such districts 
are able to manage their caseloads by developing 
systems to overcome the handicaps of distance.  They 

30  OJD, Oregon Standards of Timely Disposition in Oregon Circuit Courts. 
31  The 15 referees account for 12.5 FTE (full time equivalent) positions.  “FTE” means one person working a 40-hour week. 
32  For an explanation of the terms referee and pro tem judges, see Appendix C.
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use closed circuit TV to connect judges, lawyers, 
and litigants for court hearings and trials. About 35 
to 40 times a year, Presiding Judge William Cramer 
(Harney and Grant Counties) continues a trial into 
the night to avoid extending the trial into another day.  
Presiding Judge Lane Simpson (Lake County) has 
held court on Saturday and for longer hours during 
the week.  Both judges are the only judges in their ju-
dicial districts.

Rural judicial districts also rely on local courts33 to 
carry some of the burden. The single circuit court 
judge and the staff in each of Baker and Harney 
County circuit courts benefi t from their local justice 
courts which hear traffi c, misdemeanor, small claims, 
and forcible entry and detainer (evictions from real 
estate) cases.  The same is true for the two-judge 
circuit court in Malheur County.  Those types of 
cases generate large workloads which the judges and 
small circuit court staff in each county would have 
diffi culty handling.

Jurisdiction of local courts over certain types of 
cases also creates concern.  Seven eastern Oregon 
counties (Sherman, Gilliam, Wheeler, Morrow, 
Malheur, Grant, and Harney) have boards of county 
commissioners called county courts.  Each has a 
county judge who chairs the county commission and 
performs some limited judicial functions.  County 
judges do not need to be lawyers.  Oregon law gives 
county judges authority to hear juvenile matters.34  
One presiding judge expressed serious concern 
that a non-lawyer is allowed to handle matters 
involving a very complex area of the law that may 
have consequence for juveniles.  Municipal courts 
in Wasco, Polk, and Clatsop Counties hear driving 
while under the infl uence of intoxicants (DUII) 
violations that are committed within the city limits.  
Like juvenile matters, this practice raises a concern 

that DUII violations are matters of such consequence 
that they should be heard in the circuit courts.  

Disposition of Criminal Cases 

Presiding judges identifi ed many issues they face 
when disposing of criminal cases, but the following 
were mentioned most often.

Judges consistently said the greatest concern was 
the diffi culty of securing, or the inability to secure, 
treatment for drug abuse, alcohol abuse, and mental 
health problems.

Judges reported the enormous impact of metham-
phetamine addiction with its devastating effects on 
families, particularly children, and the crimes com-
mitted in the community to support the addiction.  
Some counties offer drug treatment in their jails, but 
presiding judges noted that a substance abuser, with-
out treatment after release from jail, will re-offend.  
Addicted offenders are often held in jail facilities 
pending acceptance into publicly-funded residential 
programs.  Not all communities have treatment pro-
grams. 

The capacity of local jails often determines how long 
defendants will be held in custody for pending court 
appearances, for probation violations, or to serve a 
sentence for an offense.  Only a few counties have 
adequate jail capacity.  Some counties operate their 
jails at less than full capacity because they cannot 
afford to fully staff a jail facility, sometimes renting 
beds to other county corrections departments.

Criminal cases place the greatest demand on the 
court calendar and delay trials of civil cases.  The 
OJD has set a goal of 120 days for the timely disposi-
tion of 90% of criminal cases.35  Interviews revealed 

33  Oregon has three types of locally funded courts that are not part of the Oregon Judicial Department:  county courts, justice courts, and municipal 
(city) courts.  The Oregon Judicial Department has no responsibility for local courts.
34  Oregon Revised Statutes, secs. 3.260 and 3.265 and 5.020.  County judges in Gilliam, Sherman, Wheeler, and Morrow Counties have authority to 
hear juvenile cases.
35  OJD, Oregon Standards of Timely Disposition in Oregon Circuit Courts.  “Felony—90 percent of all felony cases should be adjudicated or 
otherwise concluded within 120 days from the date of arraignment….  Misdemeanor—90 percent of all misdemeanors, infractions and other 
nonfelony cases should be adjudicated or otherwise concluded within 90 days from the date of arraignment….”
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Alternative Dispute Resolution

Alternative dispute resolution (ADR) saves both the 
court and the parties to the suit some of the expense 
and time of a trial.  The three types of ADR are arbi-
tration, mediation, and settlement conferences.39

Arbitration in civil cases claiming under $50,000 is 
mandated by statute.  Presiding judges reported us-
ing mediation primarily in three types of cases:  small 
claims, domestic relations (except in cases of do-
mestic assault), and child custody.  Settlement con-
ferences (conducted by a judge other than the judge 
assigned to the case) are widely used in civil cases.  

diffi culties meeting this deadline due to caseload, 
crime lab delays, and failure of the defendant to ap-
pear in court for a hearing or trial.  Releasing a de-
fendant from custody prior to trial contributes to the 
failure to appear in court.  Dockets are fi lled with 
jury trials that are cancelled at the last minute be-
cause of a defendant’s failure to appear or a last-min-
ute negotiated settlement between the district attor-
ney and defense counsel.  

Presiding judges reported that fairness and balance in 
sentencing is a positive objective, but that sentenc-
ing guidelines are restrictive and limit judges’ discre-
tion.  For offenses governed by Measure 11,36 judges 
have no discretion in sentencing.  Judges commented 
about the unfair effects of Measure 11 and were con-
cerned that it has made sentencing a tool to be used 
by the District Attorney in plea negotiations, giving 
the District Attorney the power to decide both the 
charge and the penalty.  Sentencing guidelines, as set 
forth by the Oregon Criminal Justice Commission,37 
allow for aggravating and mitigating factors and past 

criminal history.  Measure 11 does not consider crim-
inal history and does not allow any variance in the 
predetermined sentence for the felonies it specifi es.38

Sentencing may involve restitution payments, fees or 
fi nes.  One presiding judge commented on the pres-
sure to assess and collect fi nes and restitution, but 
noted that a judge has to consider the ability of the 
defendant to pay.  He posed the question:  “How do 
you impose a fi ne when the defendant has no mon-
ey?”  The responsibility for collecting fi nes from 
people who do not have the ability to pay was cited 
by trial court administrators as a time-consuming and 
often fruitless task. 
Probation offi cers monitor offenders for compliance 
with the terms of their probation and report any vio-
lations to the court.  A number of judges reported 
insuffi cient funding and personnel for probation ser-
vices, particularly in DUII and misdemeanor cases.  
Judges observed that probation is much more cost-ef-
fective than jail.

36  A ballot measure passed by voters in 1994, Measure 11 required mandatory minimum sentences for specifi ed felonies committed by persons 15 
years old and older.
37  Oregon Criminal Justice Commission, Oregon Sentencing Guidelines.
38  Oregon Revised Statutes, secs. 137.700-137.712.  A summary of Oregon’s sentencing laws can be found at http://www.oregon.gov/CJC/
SentenceLawSum.shtml
39  For a description of the various types of ADR, see League of Women Voters of Oregon Education Fund, An Overview of the Oregon Judiciary 
(2006), 14. http://www.lwvor.org/documents/OverviewORJudiciary2006.html

What is Working?
Effective Techniques in Case Management

“Courts in Oregon, and this court, are at a transition point in their interaction with society. Trials account for only 2 percent of total case dis-
positions.  Judges no longer just try cases.  Judges spend most of their time these days assisting parties, who have brought their dispute before 
the court, to reach a resolution of their disagreement in a context that gives the resolution legal fi nality and certainty.  While a trial may be 
necessary to resolve a dispute, judges work hard to ensure that the parties have explored all other viable means to settle the matter – including 
a session with a judge who can give them an assessment of the merits of the competing claims (such a judge is then barred from sitting on the 
case).  Today’s judges understand that the resolution of disputes is their core function.”  

–Douglas Bray, Trial Court Administrator, Multnomah County.
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40  Hon. Steven Maurer, Presiding Judge, Clackamas County.
41  Hon. Michael Sullivan, Presiding Judge, Deschutes County.
42  American Bar Association, Justice in Jeopardy, Report of the Commission on the 21st Century Judiciary (Chicago: American Bar Association, 
2003), 48.
43  Ibid., 49.
44  Ibid., 67.

Benton, Lane, Malheur, Polk, Sherman, and Umatilla 
Counties use settlement conferences in criminal cases.

Presiding Judge Charles Luukinen (Polk County) 
described his experience working as the pretrial 
settlement conference judge in two murder cases, 
one in Umatilla County and one in Sherman County.  
Settling each of those cases avoided the diffi culties of 
fi nding impartial jurors for a notorious case in a small 
county and of taking jurors away from their jobs for 
a long trial.  The settlement also 
saved the county the costs of 
litigation and related costs.

The success of ADR is due to 
a number of factors, presiding 
judges said.  ADR gets the par-
ties in a lawsuit to communicate.  
Once they achieve a settlement, 
the parties are more likely to 
abide by it because they have 
worked out the issues them-
selves.  Presiding Judge John 
Collins (Yamhill County) ob-
served that ADR is particularly 
appropriate for domestic relations 
cases involving “parents who 
must overcome diffi cult feelings 
… and be able to cooperate and 
collaborate for the best interest 
of their children.”  He has found 
that the adversarial process of a 
trial works counter to that result.

Although the cost of ADR is low relative to the costs 
of a trial, presiding judges reported that the expense 
of ADR remains a problem for low-income people.  
Availability of professional arbitrators and mediators 
in remote judicial districts with small populations is 
also a problem.

Concern exists that the extensive use of ADR to dis-

pose of cases may be “a comment on the suffi ciency 
of the system”40 and lead to a “public perception that 
too many cases are being settled without going to 
court.”41

Half the presiding judges are looking for additional 
ways to use ADR.  Presiding Judge Sullivan 
(Deschutes County) would like to add additional 
ADR but needs “more resources and more room.”  
“This is the wave of the future,” he said.

The Value of “Problem-
Solving” Courts

The Report of the American 
Bar Association (ABA) 
Commission on the 21st Century 
Judiciary, Justice in Jeopardy, 
acknowledges the changing role 
of trial judges in the nationwide 
movement to problem-solving 
courts.42  The fi rst such court 
was Dade County, Florida’s drug 
court, which opened in 1989.  
Specialized courts now address 
other chronic problems such 
as mental illness and domestic 
violence.  

Problem-solving courts also 
promote increased trust and 
confi dence in the justice system 
for people who had previously 
shown dissatisfaction with the 

operation of the courts.43  Such evidence caused the 
Commission to conclude that, “By making judges 
more visible and active ‘problem solvers’ in their 
communities, such courts have the potential to reduce 
public alienation from the courts – particularly in 
communities of color where such alienation is … 
commonplace.” 44

Clackamas County Courthouse
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Drug Court

Drug court is a specialty court that guides substance-
abusing offenders through a comprehensive program 
of treatment, drug testing, and supervision using im-
mediate sanctions and in-
centives to force offend-
ers to deal with their sub-
stance abuse problem.45 
The ABA Commission’s 
report notes that 
traditional safety nets 
such as family no longer 
exist for many offenders, 
and traditional sentencing 
merely recycles 
substance abusers back 
onto the streets where 
they continue to commit 
crimes to support their 
addictions.46 Nationally, 
drug courts have proved to be an effective way to 
reduce repeat offenses committed by substance abus-
ers.47

Presiding judges noted that drug court is time-con-
suming and may disrupt the fl ow of cases on the 
docket, but those problems are outweighed by the 
positive effects of drug court on the participants, the 
resulting benefi ts to their families, and reduced crime 
in the community.

Multnomah County’s drug court, established in 1991, 
is the second oldest drug court in the nation.  A 2003 
cost-benefi t evaluation of this court found that the to-
tal cost per drug court client was less than the cost of 
processing a substance-abusing offender through the 

court system in the traditional way.48  

The OJD and the Oregon Department of Human 
Services (DHS) jointly sponsor drug court programs 
in 25 counties.  Information prepared by DHS 

reports that “of 1,869 
drug court graduates 
between January 1, 
2001 and June 30, 2005, 
1,677 (90%) had no new 
misdemeanor or felony 
charges in an Oregon 
Circuit Court in the year 
after” their graduation 
from the program.49  
Most judges and 
legislators are convinced 
that drug courts are cost 
effective and worth the 
investment of money and 
staff time.  Grants often 

pay for additional staff time and treatment resources.    
 
Federal grants funding drug courts in Benton, 
Marion, Malheur, and Multnomah Counties were 
due to terminate in 2005.  The Oregon Legislature 
added drug court funding for those four courts to the 
OJD budget in 2005 and allocated $2.5 million to the 
Oregon Criminal Justice Commission to award grants 
for drug court programs in other counties along with 
funds to develop, administer, and evaluate drug court 
programs.50

Mental Health Court

As of December 2006, Clackamas, Coos, Deschutes, 
Lane, Marion, and Yamhill Counties have mental 

45  National Association of Drug Court Professionals, Facts on Drug Courts. 
46  American Bar Association, Justice in Jeopardy, 49. 
47  National Drug Court Institute, Drug Court Benefi ts. 
48  Shannon Carey and Michael Finigan, “A Detailed Cost Analysis in a Mature Drug Court Setting: A Cost-Benefi t Evaluation of the Multnomah 
County Drug Court” (Portland, Oregon: NPC Research, July 2003), II. 
49  Oregon Department of Human Services, Drug Courts: Facts and Figures.
50  The larger grants were awarded to Jackson, Deschutes, Marion, and Washington to build new infrastructure for adult drug courts.  Benton, 
Jefferson/Crook, Josephine, Klamath, Lane, Linn, Lincoln, Umatilla, and Union received grants for adult drug courts; some grants were for expanded 
programs.  Marion also received funds for Family Dependency Court and for Juvenile Drug Court.  Washington received funds for Juvenile Drug 
Court.  Deschutes received funding for a Family Drug Court Program.  (Family drug court clients are parents with children; some children are in the 
custody of the court and in state or relative placements.)  Oregon Criminal Justice Commission, Drug Court Program. 

Baker County Courthouse Lobby
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health courts.  Mental health courts operate in 
the same way as drug courts.  Eligible offenders 
work with the judge, prosecutors, mental health 
professionals, and social workers.  Presiding judges 
reported that these courts succeed in treating the 
offenders and reducing recidivism.  An obstacle is 
funding for mental health services.

Family Law Court  

All circuit courts handle family 
law cases.  In Multnomah County 
and other large districts, judges 
may be permanently assigned 
to family law duties.  In smaller 
districts judges handle a mix of 
family, civil, and criminal cases.  
In one-judge districts, the judge 
handles all cases involving the 
family.

Legislation adopted in 1993 
allowed any judicial district to 
create a family court department 
with the approval of the Chief 
Justice of the Oregon Supreme 
Court.51  The goal of family 
court is to coordinate before a 
single judge all matters relating 
to one family (e.g., separation 
and dissolution of marriage 
proceedings, criminal proceedings involving 
domestic violence or other crimes between family 
members, juvenile dependency or delinquency 
matters, guardianship of minors, and proceedings to 
commit a mentally ill person).

In that year the Legislature created the Task Force 
on Family Law to develop a new family confl ict 
resolution system to foster healthier relationships 

between the parties and more civilized confl ict 
resolution during the divorce process.  1995 
legislation allowed circuit courts to establish an 
education program designed to inform parents about 
the emotional impact of family restructuring on 
children.52  In 1997 the Legislature mandated the 
provision of services to families involved in domestic 
relations or other family court proceedings.53  Each 
judicial district was required to establish a Local 

Family Law Advisory Committee 
and to develop a plan to 
coordinate services to families.54  
In 1997 then Chief Justice 
Wallace P. Carson, Jr. appointed 
the Oregon Family Law Services 
Commission to devise a plan for 
delivering family law services 
to low and middle-income 
Oregonians.55

Commercial Court

In November 2006 the OJD 
started its fi rst commercial court 
in Lane County.  In commercial 
court experienced judges are 
assigned to handle complex civil 
litigation matters such as class 
action cases, product liability 
cases, and securities transactions 
cases.  Parties to cases in Lane 

County and parties to cases in other counties may 
apply to have their case heard in Lane County’s 
commercial court.  It is anticipated that assigning 
complex civil litigation to judges experienced in such 
cases will not only expedite resolution of those cases 
but also free other judges to dispose of criminal and 
civil cases on the regular docket.56

51  Oregon Revised Statutes, secs. 3.405-3.423.
52  Oregon Revised Statutes, secs. 3.425.
53  Oregon Revised Statutes, secs. 3.430-3.440.
54  Oregon Revised Statutes, secs. 3.434.
55  OJD, State and Local Family Law Advisory Committees:  An Overview, 2000. 
56  Interview with Brian DeMarco, Staff Counsel, Civil Law, Offi ce of the State Court Administrator.

Benton County Courthouse
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57  Oregon Judicial Department, The Oregon Court of Appeals, 2005 Report, 1.
58  Interview with Tim Willis, Chair, Joint Committee on Trial Court Judicial Resources. 
59  Two of these judges, an African-American and a Korean-American, were appointed by Governor Kulongoski in February 2007.

Every day circuit court judges and staff serve cus-
tomers of the court who do not know what is expect-
ed of them, who do not speak English, who do not 
understand the law, who cannot afford a fi ling fee, or 
who cannot afford a lawyer. 

Who Are Our Judges?

Oregon circuit court judges are not very ethnically 

diverse.  Presiding judges reported three Hispanic 
judges; one judge with some Native-American 
background; and one judge who is a member of 
the Klamath tribe.  Few judges speak any lan-
guage other than English.  Four speak Spanish 
and one judge speaks French. The most diverse 
group is in Multnomah County.  Among the 38 
judges are fi ve who are openly gay or lesbian, two 
African-Americans, and two Asians.59 One judge in 

Access to the Courts and Fair Treatment for 
Those Who Use the Courts

A number of judges recommended adding three 
judges to the Oregon Court of Appeals.  Of the 39 
states that have intermediate courts of appeal, the 
Oregon Court of Appeals ranks fi rst or second among 
those courts in its workload.57 

Presiding judges and TCAs expressed a need for 
additional circuit court judges and for pro-tem 
judges or referees to handle matters such as small 
claims and traffi c cases.  In the past, funding for new 
circuit court judicial positions depended largely on 
the political infl uence of legislators.  Retired Chief 
Justice Edwin J. Peterson recognized the importance 
of fi nding a better way to evaluate the need for new 
judges.58  He appointed a committee known as the 
Joint Committee on Trial Court Judicial Resources.  
Its members include members of the Oregon State 
Bar and judges of the Oregon Circuit Court. 

Circuit court judicial districts seeking an additional 
judicial position apply to the Committee.  The district 
must show that there is a need for an additional judge 
and that the request has the support of the county 
board of commissioners.  The Committee receives 
data prepared by the State Court Administrator’s 
offi ce showing the predicted need for judges in each 
judicial district, based on case fi lings.  To assess 

the need for new judges the Committee relies on a 
judicial workload assessment model developed in 
1999 by the National Center for State Courts (NCSC) 
for the Oregon Circuit Courts.  That model accounts 
for the workload of all judicial activities to determine 
the average amount of judicial time needed to 
process one case.  For each year the Committee 
reviews, it applies the NCSC model to the case 
fi ling statistics to prioritize the need for new judicial 
positions.  The Committee holds hearings in Salem 
and makes recommendations for new circuit court 
judicial positions.  The recommendations are made 
part of the OJD budget submitted to the Governor 
and the Legislature.  A new circuit court judge 
position comes with three funded staff positions.

There is a signifi cant delay from the time the need 
is established until the judge elected to the new 
circuit court position takes the bench.  For example, 
using 2003 case fi ling information, the Committee 
recommended four new judicial positions to the 2005 
Legislature, which created four new judicial positions 
with funding to start in January 2007. 

The presiding judges agreed that the current trial 
court structure is working well. 

Suggestions for Change in Court Structure
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Washington County is Asian-American.

Women are fairly well represented in Oregon circuit 
courts.  Many of the counties with few judges have 
at least one woman, and Multnomah County has 16 
women judges.  Nine of the 27 districts have no fe-
male judges. 

Probably the greatest 
number of circuit court 
judges have backgrounds 
as district attorneys or 
have worked in a dis-
trict attorney’s offi ce.  
Others come from pri-
vate practice, many with 
backgrounds in criminal 
defense.

Most presiding judges 
thought that the lack of 
diversity among them 
has little or no effect on 
the quality of the ser-
vices provided by the courts.  The judges make a 
strong effort to give everyone a fair hearing without 
regard to such characteristics as race, national origin, 
sexual orientation, or economic status.  Presiding 
Judge Luukinen (Polk County) stated, “The judge has 
to decide whether the individual on trial has a good 
case or not.  The decision must be clear and based 
on facts, not race….  It is not necessary to be part 
of a minority group either ethnic or otherwise to un-
derstand and be prepared to deal with persons who 
have cultural or ethnic differences.”  Many noted the 
use of interpreters to assist those who do not speak 
English.  Presiding Judge Simpson (Lake County) of-
fered that the lack of diversity does affect his court 
because of the lack of a qualifi ed interpreter in the 
district.  

A few judges did express some concerns about ra-
cial and cultural diversity.  Despite many efforts 
for outreach, the court in Jackson County has been 
largely unsuccessful in making a meaningful connec-
tion with the large Hispanic community in the area.  
The presiding judges in Multnomah and Clackamas 

Counties believed that the lack of diversity on the 
court might cause a public perception that minorities 
do not receive fair treatment.  Presiding Judge Koch 
(Multnomah County) stated, “It has been a problem 
recruiting African-American and Hispanic-American 
candidates for judicial offi ce because, compared to 
the amount of compensation those lawyers can or do 
earn in the private practice of law, judicial salaries 

are low.”  Judges and 
staff receive training to 
recognize and deal with 
problems caused by lack 
of diversity; judges make 
an effort to learn about 
the cultures that they 
serve.  In several of the 
smaller districts, judges 
commented that there is 
little diversity in the pop-
ulation they serve.

Presiding Judge Luukinen 
(Polk County) was con-
cerned about escalating 

fees that price some people out of the court system.  

Accommodations for Those Who Do Not 
Speak English

In its May 1994 report, the Oregon Supreme Court 
Task Force on Racial/Ethnic Issues in the Justice 
System, chaired by retired Chief Justice Peterson, de-
scribed problems that racial and ethnic minorities ex-
perience in dealing with the courts and in the justice 
system. A basic problem was the failure of the courts 
to provide assistance to those who do not speak 
English.  Following that report, then Chief Justice 
Carson appointed a committee to implement the Task 
Force’s recommendations.  In its January 1996 re-
port, the committee stated:  

“The promise of ‘equality before the law’ is an 
empty one unless the context for its fulfi llment 
exists.  Equal justice presupposes access.  
For example, a non-English-speaking person 
without a qualifi ed interpreter or the benefi t of 
translated forms will not understand the court’s 

Clatsop County Courthouse



18  League of Women Voters® of Oregon
Education Fund

orders, cannot properly analyze her options, 
cannot communicate her position to the judge 
and may not even seek the court’s aid because 
she is unaware of her options.  Access requires 
understanding.  For the non-English-speak-
ing person, the key to understanding is found 
in linguistically compatible information about 
the judicial system and the courtroom experi-
ence.”60  (Original emphasis.)

Language continues to 
be a common barrier in 
the circuit courts in 2006.  
Presiding judges and 
TCAs in 21 judicial dis-
tricts raised the issue of 
communication in a lan-
guage other than English.  
Certifi ed interpreters are 
needed during court pro-
ceedings; bilingual staff 
members are needed to 
communicate with non-
English speakers about 
other court business.

Legislation passed in 1993 authorized the State Court 
Administrator to develop a program to certify in-
terpreters for non-English speaking parties or wit-
nesses and for disabled parties or witnesses.61  That 
same year the OJD made the AT&T Language Line 
available to the circuit courts.  The Language Line 
provides services of certifi ed interpreters 24 hours a 
day via a conference call or a speakerphone call.  The 
State Court Administrator intended for courts to use 
the Language Line during nontraditional work hours 
and for uncommon foreign languages.  The Language 
Line was not intended to replace live interpretation. 62  
Some counties, however, reported using the service 
for in-court interpreter services.  Some courts report-
ed using the Language Line for transacting business 
at the service counter.
Several judicial districts have signifi cant problems 

securing the services of the certifi ed interpreters that 
they need:  

• Marion County needs interpreters of 
Marshallese.  It is expensive to fl y interpreters 
from the Marshall Islands.  

• Umatilla and Morrow Counties use contract 
Spanish interpreters almost every day.  Those 
interpreters come from some distance at a 
cost of $35 per hour, plus travel expenses.  

That cost is a problem for 
the courts’ budgets.  Local 
people do not become cer-
tifi ed interpreters because 
of the high cost of the cer-
tifi cation process.
• Linn County shares the 
services of one interpreter 
with Benton County.  
• There is no qualifi ed 
interpreter in all of Lake 
County.

Ten respondents reported 
a need for more bilingual 

staff.  Many report active, but unsuccessful, recruit-
ment efforts.  The greatest need is for staff who speak 
Spanish. 

Access to the Courts for Those Who Cannot 
Afford a Lawyer

Many people who cannot afford a lawyer turn to le-
gal aid.  Legal Aid Services of Oregon (LASO) has 
12 offi ces with a staff of 110, including 55 lawyers, 
serving 35 of Oregon’s 36 counties.  There are three 
other similar legal aid organizations in the state.  
Legal aid attorneys handle only civil matters, not 
criminal cases.  No fees are charged for the services 
provided.  Demand for their services far exceeds their 
ability to satisfy it.  The Oregon Legal Needs Study 
done in 2000 revealed that the needs of low-income 
people for civil legal services are met less than 20% 
of the time.63

60  Oregon Judicial Department, Offi ce of the State Court Administrator, Progress Report of the Oregon Supreme Court Implementation Committee, 
A Commitment to Fairness (Salem, 1996), 18.
61  Oregon Revised Statutes, secs. 45.272 to 45.297.
62  Oregon Judicial Department, Progress Report of the Oregon Supreme Court Implementation Committee, A Commitment to Fairness, 24.
63  Tom Matsuda, “The Justice Gap in America,” Multnomah Lawyer (January 2006): 12. 

Douglas County Courthouse
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Legal aid clients qualify for services based on their 
income.  Using 125% of the Federal Poverty Income 
guidelines as the criterion, a family of four needs an 
annual income of $25,000 or less to qualify.  Roughly 
600,000 people – about one-sixth of the population 
of the state – are eligible for legal aid services.  There 
is one legal aid attorney for every 6,600 people eli-
gible for legal aid services in Oregon.  In the general 
population of Oregon, there is one lawyer for every 
340 people.64 

Thomas Matsuda, Executive Director of LASO, re-
ported that the experience of legal aid attorneys in 
Oregon courts has been mixed.  

“Legal aid attorneys believe that people should 
be treated equally in the legal system regard-
less of income.  Today’s reality is that the legal 
system requires a lawyer to navigate through it.   
It is much harder to navigate our legal system 
without legal representation.…  Most judges 
and court staff understand this and operate ac-
cordingly.  Some in the legal system view poor 
people as a nuisance.  For people who repre-
sent themselves this makes a huge difference.  
The outcome can be a life-changing event.”65

For example, a victim of domestic violence may not 
receive the necessary protection from further abuse 
without the aid of a lawyer.

Publications to help low-income people understand 
the courts and the laws can be effective for those who 
can advocate for themselves.  LASO has some mate-
rials available for people who need them, including 
materials available through the Internet.  However, 
self-advocacy can be diffi cult for some Oregonians 
who are most vulnerable, such as the elderly or dis-
abled.  Mr. Matsuda recognized the importance of 
lawyers in private practice who not only represent in-
digent clients pro bono (without charge) but who also 
contribute to support funding of legal aid services 
through the Campaign for Equal Justice.  Those law-
yers, Mr. Matsuda said, “see the necessity of preserv-
ing the rule of law and countering any bias against 
people because they are poor.” 66 

Many people who cannot afford a lawyer’s services 
appear in court pro se, that is, they represent them-
selves in court.  All judicial districts deal with pro se 
litigants.  Most frequently it is in domestic relations 
matters that parties will attempt to present their own 
cases without the assistance of an attorney.  Estimates 
of those appearing pro se in domestic relations mat-
ters ranged from a low of 25% to a high of 90%. 

People appear pro se in other types of cases such as 
small claims, landlord-tenant matters, traffi c matters, 
game violations, a small percentage of other civil liti-
gation, and a very few defendants in criminal cases.

Appearing pro se presents problems for both the liti-
gants and the judge.  Presiding Judge Schiveley in 
Jackson County observed that “Without legal coun-
sel, pro se parties are often stymied….” Presiding 
Judge Richard Barron (Coos and Curry Counties) de-
scribed the problem: “Many of the people just do not 
understand the process of presenting evidence, and it 
is not the judge’s role to help them because it might 
be viewed as being partial to one side or the other.”
Presiding Judge Koch in Multnomah County de-
scribed the judge’s dilemma: “There is a delicate line 
a judge walks when dealing with a pro se litigant: 
you do not want to help or advocate for the litigant 
but, instead, you want to level the playing fi eld.”  He 
said that judges are receiving more training to do that 
work.

Pro se litigants also impair court effi ciency.  
Presiding Judge Donald Hull (Hood River, Wasco, 
Wheeler, Gilliam, Sherman Counties) commented:  
“Much delay is caused because people unrepresented 
by lawyers do not bring the necessary information 
and documents with them to court.  Judges must draft 
judgments for the litigants.”

The courts have made efforts to assist pro se litigants, 
directing them to the forms they must complete, 
while always being careful not to give legal advice.  
Thirteen presiding judges reported that their courts 
offered such assistance.  Marion County initiated the 
fi rst pro se assistance program, but smaller judicial 
districts may not have funding for support staff to 

64  Ibid.
65  Interview with Thomas J. Matsuda.
66  Ibid.
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Funding for the OJD is shared by the state General 
Fund and the 36 counties.  The OJD budget in-
cludes salaries for all judges and staff of the Oregon 
Supreme Court, the Oregon Court of Appeals, the 
Oregon Tax Court, all circuit courts, the State Court 
Administrator and her staff, librarians, accountants, 
interpreters, and some other employees.  The Chief 
Justice of the Oregon Supreme Court submits a bi-
ennial budget to the Governor, which is included 
in the Governor’s State of Oregon budget proposal.  
The Legislature’s Public Safety Subcommittee of 

the Joint Ways and Means Committee reviews the 
budget, which can be reduced or increased.  The fi -
nal budget is approved by the Joint Ways and Means 
Committee near the end of the session. 

As discussed under “Court Facilities” (above), each 
county has the statutory responsibility to provide 
“suitable and suffi cient” facilities for the circuit court 
located in its boundaries.  Counties bear the costs of 
maintenance and security for court facilities.  Costs 
for jails and transportation of prisoners are also cov-

Funding the Oregon Judicial Department

serve pro se litigants.

All the presiding judges understand the important 
role the judge plays in presiding over a case involv-
ing pro se litigants.  It is an extra burden but, in the 
end, the judges “spend the time necessary to help [the 
pro se litigants] understand what’s going on.”67 

The Juvenile Rights Project (JRP) has a public de-
fense contract with the state to represent children 
and youths in juvenile proceedings in Multnomah 
County.  JRP handles 3,500 cases per year for chil-

dren and their families who cannot afford to hire a 
lawyer.68 Ninety-nine percent of children whom JRP 
serves are under 18 years old, and the numbers are 
more heavily weighted towards younger children.  
Many cases come to them when the baby is days old 
because there are drugs in the child’s system.  Many 
of the abused or neglected children JPR is appointed 
to represent are under the jurisdiction of juvenile 
court because of mandatory child abuse reporting 
laws.  JRP’s helpline receives approximately 900 
calls per year. 69

Suggestions to Improve Oregonians’ Access to Justice

Presiding judges offered the following recommendations to improve Oregonians’ access to justice:
• Increased funding for legal aid
• More assistance in the courthouse for people of different cultural, economic, and ethnic backgrounds
• Court facilities that are fully accessible for people in wheelchairs and walkers, and that make accom-

modations for people with impaired vision or hearing
• More and better-paid judges and staff to assist in resolving disputes
• Access to courts regardless of fi nancial means
• Secure court facilities and improved security infrastructure
• Additional staff and interpreters to serve the increasing Hispanic population
• Translation of more court forms into Spanish
• More referees and pro tem judges to speed the resolution of cases
• More mediators in family law 
• Outreach to educate elementary, middle, and high school students about the role of the judiciary.

67  Hon. Thomas Kohl, Presiding Judge, Washington County.
68  Juvenile Rights Project at http://www.jrplaw.org/
69  Interview with Julie McFarlane, Supervising Attorney, Juvenile Rights Project.
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ered by counties.  Cuts in county budgets have ad-
versely affected the operation of the courts.

Comparisons of the OJD budgets for 2001 through 
2005 are presented in Appendix B of this report.  
After cuts in the two prior biennia, some increases 
were made in 2005-2007, but were not suffi cient to 
raise salaries or to provide adequately for increased 
workloads. On November 30, 2006, the Oregon 
Emergency Board, which is charged with assisting 
state departments experiencing funding problems be-
tween legislative sessions, denied the request of the 
OJD for emergency funding to alleviate fi scal prob-
lems for the last six months of the 2005-07 biennium.

Most judges and court administrators in Oregon are 
concerned about the level of funding from both the 
state and the counties.  State funding cuts in the past 
two biennia have affected the hiring of law clerks and 
staff.   Some presiding judges reported up to 50 per-
cent turnover in staff because of low salaries.  Staff 
positions may be left vacant for a period of months 
to accrue “salary savings” for another purpose not 
covered by the budget.  To meet the need for addi-
tional judges, some districts create referee positions 
(identifi ed by one presiding judge as “gray market 
judges”).  Several presiding judges commented that 
“the state expects judges to do more with less” while 
caseloads are continuing to grow.  Because of insuf-
fi cient funding, even today, some courthouses are not 
meeting the required standards of the Americans with 
Disabilities Act. 

Presiding judges expressed the sentiment that the 
Legislature treats the courts “like a poor stepchild.”  
Statements made during legislative hearings on the 
OJD budget suggested to judges that the Legislature 
wanted the courts to collect more money to support 
their work.  This was underscored by one judge who 
noted that the courts use payment plans, collection 
agencies, and the Department of Revenue to collect 
unpaid fi nes.  Courts cannot keep fees and charges 

paid to the courts because, under current law, such 
revenue reverts to the state’s General Fund rather 
than to the OJD. 

The courts are the apex of the criminal justice sys-
tem and interact with many inter-dependent agen-
cies.  The State of Oregon funds the Department of 
Justice; the District Attorney for each district; the 
Oregon State Police forensic services; the Public 
Defense Commission attorneys; the Department of 
Corrections prisons and Parole and Probation; the 
Oregon Youth Authority facilities and community 
placements; and the Department of Human Services 
child welfare, mental health and alcohol and drug 
treatment services.  Since the courts rely on their ser-
vices, funding cuts in those agencies’ budgets impact 
the effectiveness of the courts.

In its Justice in Jeopardy report, the ABA 
Commission on the 21st Century Judiciary recom-
mends establishing standards for minimum funding 
of judicial systems.70 “Minimum funding standards” 
the report explains, “means isolating core functions 
that a judiciary and the judicial system must perform 
and the critical services it must provide for the ben-
efi t of lawmakers confronting hard choices when 
crafting state budgets. … [M]inimum funding stan-
dards can assist judges and legislators in establishing 
the fl oor below which state budgets must not go if the 
judicial system’s core mission is to be preserved.”71

The ABA Commission further recommends “that the 
judiciary’s budget be segregated from that of the po-
litical branches and that it be presented to the legisla-
ture for approval with a minimum of nontransferable, 
line itemization.”72  Specifi cally, the Commission 
“urges states to abandon the antiquated practice of 
folding the judiciary’s budget request into that of the 
executive branch and giving the executive branch 
power to adjust the judiciary’s appropriations request 
before it is acted upon by state legislature.”73 

70  American Bar Association, Justice in Jeopardy, 83.
71  Ibid.
72  Ibid., 84.  In Oregon, the Chief Justice prepares the budget of the OJD and submits it to the Governor.  Although the Governor does not have 
budgetary authority over the OJD, law requires the Governor to submit to the Legislature a balanced budget for the state.  For that reason, the 
Governor can suggest across-the-board cuts to the OJD budget.  See Governor’s Recommended Budget 2007-09, Judicial Branch. http://www.oregon.
gov/DAS/BAM/docs/Publications/GRB0709/K_Judicial_Branch.pdf
73  American Bar Association, Justice in Jeopardy, 84.
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To balance independence and accountability of the 
judiciary, various methods of selecting judges have 
evolved.  In the earliest years of our nation, the gov-
ernors of the states generally appointed state judges.  
During the fi rst half of the nineteenth century, many 
states established partisan elections as the method of 
judicial selection on the theory that all governmen-
tal positions should be fi lled by popular vote.  By 
the end of the 19th century, many states had shifted 
to nonpartisan elections to reduce the infl uence of 
political machines.  In 1940 Missouri adopted a 
method of selection, originally proposed in 1913 by 
the American Judicature Society, involving appoint-
ment by the governor based on recommendations of 
a nominating commission and subsequent “retention 
elections.”  That method is now often referred to as 
the Missouri Plan.

Current methods of selecting judges for state courts 
vary signifi cantly from state to state and sometimes 
from one level of court to another within the same 
state.  Four principal methods of selecting judges are 
in use:77

• Merit selection with a nominating com-
mittee (with or without retention elec-
tions)

• Appointment without nominating com-
mittee

• Partisan election
• Nonpartisan election.

Many states use a combination of methods with dif-
ferent approaches for initial selection, retention or 
fi lling of mid-term vacancies.  In a retention election 
the sitting judge’s name appears on the ballot, uncon-
tested.  Voters cast a “yes” or “no” vote to retain or 
not to retain the sitting judge.

74  National Center for State Courts, Survey of Judicial Salaries, Vol. 31, No. 1 (July 2006): 11.
75  Ibid., 8-10.  
76  American Bar Association, Justice in Jeopardy, 84.
77  Kilpatrick Stockton LLP, The Selection of State Court Judges: Review of Primary Methods and Principal Implications, Report to The Alabama 
Appleseed Center for Law and Justice (Kirkpatrick Stockton LLP, 2002), 4.

Selection of Judges

Judicial Compensation
There is consensus among members of the Oregon 
judiciary that their level of compensation is too low.  
Their position is supported by national fi gures plac-
ing Oregon’s judicial compensation at 50th in the na-
tion for general jurisdiction courts (trial courts), 38th 
of 39 states that have intermediate appellate courts, 
and 50th among state supreme courts.  The National 
Center for State Courts regularly gathers information 
about the salaries of judges and state court adminis-
trators.  Its Survey of Judicial Salaries provides com-
parative analysis and serves as the primary record of 
state judicial salaries.74 

Of the 13 western states, Oregon ranks second to last 
in salaries paid to its circuit court judges.75

Almost every presiding judge in the 27 judicial dis-

tricts cited the problem of low salaries as a serious 
detriment to attracting enough qualifi ed applicants 
for judicial openings.  Judicial vacancies are now of-
ten fi lled by younger, less experienced lawyers for 
whom the judicial salary exceeds what those lawyers 
can earn in private practice.  Many judges are strug-
gling with the decision to continue serving as judges 
in view of the economic cost to their families.  One 
circuit court judge commented that “the judge is of-
ten the lowest-paid person in the courtroom.” 

There is a proposal before the 2007 Legislature for 
a commission to set the salaries of all elected state 
offi cials.  The ABA Commission endorses establish-
ing an independent commission to set judicial sala-
ries.76
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78  The statistics on methods of judicial selection in the various states is taken primarily from the American Judicature Society, Judicial Selection in 
the States, Appellate and General Jurisdiction Courts (Des Moines: American Judicature Society, 1986-2004, updated January 2004).  
79  National Center for State Courts, Call to Action, Statement of the National Summit On Improving Judicial Selection (Williamsburg, Virginia: 
National Center for State Courts, 2002), 12.
80  Arkansas, Georgia, Idaho, Kentucky, Michigan, Mississippi, North Carolina, North Dakota, Ohio, Oregon, Washington, and Wisconsin.
81  Arizona, Florida, Indiana, Oklahoma, and South Dakota.
82  Alabama, Illinois, Louisiana, Pennsylvania, Texas, and West Virginia.
83  Indiana, New York, Kansas, and Tennessee.
84  American Judicature Society, Judicial Merit Selection: Current Status (Des Moines: American Judicature Society, 2003). 
85  Maine, New Jersey, New Hampshire, and Virginia.
86  Louisiana, Illinois, Nebraska, and Oklahoma, for example.
87  Wisconsin and Illinois, for example.
88  Ohio, New York, Texas, and Washington.
89  Judicial elections were partisan contests from 1859 to 1931.  Paul J. DeMuniz, “Politicizing State Judicial Elections: A Threat to Judicial 
Independence,” Willamette Law Review 38, no. 3 (Summer 2002): 367.

Judicial Elections78

Thirty-nine states conduct judicial elections with 
87% of all state judges nation-wide facing election.  
One third of appellate judges and ten percent of trial 
court judges face only retention elections.79  Twelve 
states80 employ nonpartisan elections for initial selec-
tion of judges at all levels.  Five additional states81 
select judges at some level by nonpartisan election.  
Six states82 use partisan elections for initial selec-
tion at all levels of the judiciary, and four others83 use 
partisan elections for some or all of their trial court 
judges.  Louisiana is the only state using a special 
election to fi ll mid-term vacancies.

Merit Selection

Twenty-four states use merit selection with a nomi-
nating committee for initial selection of judges at 
some level of their judiciaries.  Nine additional states 
use merit selection to fi ll some or all mid-term vacan-
cies.  Some states have a single committee for all lev-
els of the judiciary.  Other states have multiple com-
missions, sometimes one for each trial court district.  
The committees are generally composed of a mix 
of lawyers and non-lawyers and sometimes judges.  
The body responsible for appointing the committee 
members varies widely from state to state.84  These 
committees evaluate and recommend several candi-
dates to the governor or legislature.  In most states 
using this system the governor chooses whom to ap-
point.  The governor must choose the nominee from 
the candidates proposed by the nominating commit-
tee in most cases.  Some states allow the governor to 
request additional recommendations.  Several states 

require confi rmation of the governor’s appointment 
by one or both houses of the legislature.  All 24 states 
use this method for their appellate courts, but some 
use partisan or nonpartisan elections for some or all 
of the trial courts.  Most merit selection states have 
retention elections.  The period of service before the 
fi rst retention election is usually short, ranging from 
the next general election to three years after appoint-
ment.  Later retention elections are more widely 
spaced. 

Appointment without Election

Some states use variations on the federal system 
of appointing judges without any election.  In four 
states85 appointments are made without a require-
ment that the nominee be proposed by a nominating 
committee.  Other states use a merit selection system. 
Again, governors make most of these appointments.  
In South Carolina and Virginia, the legislature choos-
es the judges.  Terms vary from life or to age 70 to as 
few as seven years, but generally judges are eligible 
for reappointment.

In most states, justices at the highest appellate level 
are selected statewide, but several states86 select these 
judges from judicial districts. Some mid-level ap-
pellate court judges are also selected by districts. 87  
Other states88 have multiple appellate courts serving 
different parts of the state.

Oregon’s Method of Judicial Selection and 
Election
In Oregon, voters elect judges for six-year terms 
to the state courts in nonpartisan elections.89  In ef-
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Several factors in the selection of today’s state judges 
have led to concern about threats to judicial indepen-
dence and damage to the public’s perception of the 
judiciary: 

Campaign Contributions.  Judicial elections, par-
ticularly those for state supreme court judges, have 
become increasingly expensive, requiring judicial 
candidates or those acting on their behalf to raise 
large sums.  Large contributions from special interest 
groups (e.g., business groups, lawyers, and medical 
groups, etc.) can lead to real or perceived infl uence 
on judicial decision-making.

Campaign Speech.  The 2002 US Supreme 
Court decision in the case of Republican Party of 

Minnesota v. White93 intensifi ed a trend toward in-
creasingly contentious judicial contests.  By a 5-4 
majority, the high court ruled that an “announce” 
clause in the state’s Judicial Code of Conduct vio-
lated First Amendment rights to free speech.  The 
clause forbade judicial candidates from “announc-
ing” their views on controversial issues that might 
come before them on the bench.  Commenting on this 
decision, Luke Bierman, director of the Institute for 
Emerging Issues at North Carolina State University, 
writes: 

“Likewise, the 2002 Supreme Court decision 
in Minnesota Republican Party v. White [sic] 
and its progeny that eliminated some restric-
tions on judicial campaign speech have con-

90  Notice of Judicial Vacancy, November 10, 2006.
91  Notice of Judicial Vacancy, November 15, 2006.  The full notice reads:
“The Committee on the Judiciary of the Oregon State Bar Board of Governors will conduct a due diligence/review process with an in-depth review 
of each application and candidate.  It will include contact with people in the community who are familiar with the qualifi cations of the candidate, 
the needs of the court, the needs of the community, and the needs of the particular bench, and it will also include queries based on any particular 
direction given from the Governor.  All candidates will be interviewed by members of the Committee. Designees of the Governor’s Offi ce and invited 
members of the Legislature will also participate in the process.  The Committee’s review is intended to provide the Governor with relevant, reliable 
and descriptive information to better inform his appointment decision.  Upon completion of its review of the candidates, the Committee will submit 
a background summary of all the candidates to the Board of Governors.  The board will then determine the fi nal list of candidates to submit to the 
Governor.”  
92  Interview with then Chief Justice Wallace Carson. 
93  536 U.S 765 (2002). 

Judicial Selection and Judicial Independence

fect the Oregon system is a hybrid one, since the 
Governor may appoint a qualifi ed person to fi ll mid-
term vacancies.  An announcement of judicial vacan-
cies on the Multnomah County (4th Judicial District) 
bench states:

Governor Kulongoski fi lls judicial vacancies 
based on merit.  He encourages applications 
from lawyers with a wide variety of back-
grounds and experiences. The Governor’s 
Offi ce will ask the Multnomah Bar 
Association’s Judicial Screening Committee 
to assist with the review process.90

Similar screening committees are used in other ju-
dicial districts.  At the appellate level, the Oregon 
State Bar’s Board of Governors’ Committee on the 

Judiciary conducts “a due diligence review process 
of the applicants for this vacancy and provide[s] in-
formation about each applicant to the Governor’s 
Offi ce.” 91  The Governor’s Screening Committee – a 
group assembled by the Governor – interviews the 
fi nal candidates.  (Prior governors have at times used 
polls from local bar associations as a tool in selecting 
judges, since attorneys are most familiar with poten-
tial candidates.  Governor Kulongoski does not use 
them.)  For both appellate and circuit court positions, 
the appointee must run for a full term in the next gen-
eral election.  In September 2005, 75% of Oregon’s 
sitting state judges had reached the bench by guber-
natorial appointment to fi ll mid-term vacancies.92  To 
fi ll temporary vacancies (e.g. illness or confl ict of 
interest), the Oregon Supreme Court may select any 
qualifi ed person as a judge pro tempore. 
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tributed to a judicial campaign environment 
that mirrors the worst examples of legisla-
tive and executive elections.  Judicial candi-
dates are called upon to describe their views 
on controversial issues without regard to the 
facts or law of particular cases.  They are 
empowered to characterize others in shame-
less ways in pursuit of electoral success and 
encouraged to employ the worst campaign 
tactics in order to win.  While these develop-
ments allow more information into the free 
exchange of ideas, they do so at the cost of 
undermining the differences that have con-
tributed to the judiciary’s success as an inde-
pendent branch of government.”94

Retired U.S. Supreme Court Justice Sandra Day 
O’Connor, who wrote a concurring opinion in the 
case to emphasize her objections to election of judg-
es,95 recently commented that she might be rethink-
ing her stand on judicial speech limits, but not her 
dislike of judicial elections.

The Supreme Court’s decision in Republican Party 
of Minnesota v. White has led to additional decisions 
limiting the ability of states to regulate judicial cam-
paign conduct. For example, in Weaver v. Bonner, 
the Federal Court of Appeals for the Eleventh Circuit 
struck down several provisions in the Georgia Code 
of Judicial Conduct.  The court interpreted the White 
decision as freeing judicial campaign candidates to 
personally solicit campaign contributions.96

Unpopular Decisions.  Incumbents may be targeted 
for decisions unpopular with the public even though 
those decisions may be made in conformance with 

law.  Also, incumbents may feel pressure to bow to 
public opinion in deciding controversial cases near to 
the time of an election.

Oregon’s Experience.  In Oregon, the years follow-
ing the change to nonpartisan elections in 1931 saw 
few contested elections for the appellate courts, and 
campaigns “remained largely apolitical.  Judicial 
candidates were reserved and conscientious in their 
campaign tactics.”97  Oregon Supreme Court judicial 
campaigns began to become more “political” in the 
late 1950s with increased attacks on candidates’ per-
sonal qualifi cations. In 1976 voters approved a con-
stitutional amendment that authorized Supreme Court 
discipline of judges and judicial candidates who 
violated rules of judicial conduct established by the 
Supreme Court.98 

Until 1998, however, Oregon campaign attacks con-
centrated on the candidates.  With the candidacy of 
Bob Tiernan in that year, the attacks shifted to the 
institution of the court itself, with reports of Tiernan 
publicly criticizing the Supreme Court as “too liber-
al” and campaigning with a “Tough on Crime” plat-
form.99  
 
Campaign fi nancing also escalated at this time, with 
Tiernan receiving nearly $200,000 from three indi-
viduals.100  In 2000 Supreme Court candidate Greg 
Byrne received contributions from some of the same 
individuals. 101  That race and other court of ap-
peals and supreme court elections have also seen 
contributions from special interests who, through 
their TV or radio ads or fl iers sent to voters, suggest 
that the candidate will support a particular point of 
view, if elected.102  In 2006, Supreme Court candi-

94  Luke Bierman, “Courts Are Different.” 
95  Justice O’Connor’s concurring opinion states, “the State’s claim that it needs to signifi cantly restrict judges’ speech in order to protect judicial 
impartiality is particularly troubling.  If the State has a problem with judicial impartiality, it is largely one the State brought upon itself by continuing 
the practice of popularly electing judges.”
96  Weaver v. Bonner, 309 F.3d 1312, 1321 (11th Cir. 2002).  The American Judicature Society noted that some are using the Weaver decision to 
advocate for public fi nancing of judicial campaigns. 
97  DeMuniz, “Politicizing State Judicial Elections,” 378.
98  Oregon Constitution, art. VII, sec. 8 (amended 1976).  The Oregon Code of Judicial Conduct can be found at http://www.osbar.org/rulesregs/cjc.
htm
99  DeMuniz, “Politicizing State Judicial Elections,” 383; Steve Suo, “Tiernan Plans to Follow Election Rules,” The Oregonian, March 12, 1998, B1, 
at B10.
100  DeMuniz, “Politicizing State Judicial Elections,” 383.
101  Ibid., 384.
102  Ibid., 384-385; Garrett Epps, “The Price of Partisan Judges,” The Oregonian, May 5, 2002, C1.
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date Jack Roberts received $150,000 from American 
Justice Partnership,103 a national organization sup-
porting business efforts to limit lawsuits.  His op-
ponent, Virginia Linder received support from law-
yers, unions, and others, but in smaller individual 
contributions. 104  The 2006 election set new records 
for fi nancing of Oregon Supreme Court races, with 
Roberts raising $738,115 and Linder $332,965 in the 
primary and general elections.  Including contribu-
tions for the third candidate in the primary election, 
more than $1.4 million was raised. 105

   
The unsuccessful recall 
attempt against Circuit 
Court Judge Mary Mertens 
James because of her rul-
ing declaring Measure 37 
unconstitutional demon-
strates the vulnerability of 
incumbents to removal for 
an unpopular opinion.  In 
Oregon, all public “offi -
cers” are subject to recall 
after serving six months in 
offi ce.  All that is required 
is a petition by 15% of the 
“number of electors who 
voted for Governor in the 
offi cer’s electoral district 
at the most recent election at which a candidate for 
Governor was elected to a full term” stating the rea-
sons for the recall demand.  The Oregon Constitution 
places no restrictions on the reasons for recall: an of-
fi cer may be recalled for any reason.  If the offi cer 
does not resign within fi ve days, a special election 
must be held within 35 days to determine whether the 
offi cer will remain in offi ce.106 
 
In Oregon, threats to judicial independence posed 

by campaign fundraising occur in elections to the 
circuit court as well.  A number of presiding judges 
expressed discomfort with campaign fundraising.  
Judges are not permitted to raise campaign funds per-
sonally but instead must use a fundraising committee.  
Nevertheless, there may be real or perceived pressure 
placed on parties who may appear in the court or, 
conversely, real or perceived pressure on the elected 
judge who may face actual or potential contributors 
and supporters in the courtroom.  Presiding Judge 
Gregory Baxter (Baker County) noted:  

“It is a somewhat un-
comfortable idea to think 
that in a contested race, 
I would have to raise 
money and campaign and 
then be expected and re-
quired to be a neutral and 
detached judge over legal 
disputes with the same 
people I just sought mon-
ey from and campaigned 
amongst.  Those two ex-
pectations seem to devel-
op natural confl icts.”

To avoid the appearance 
of infl uence by supporters, several of the interviewed 
presiding judges used their own money to fi nance 
their campaigns or sought funding only from family 
or close friends.  Most Oregon circuit court judges 
face uncontested elections, reducing the need to raise 
signifi cant campaign funds.  Contested elections, 
when they occur, can be expensive.  Some fear that 
the cost of a campaign may discourage good candi-
dates from seeking judicial offi ce.

103  Jack Roberts for Oregon Supreme Court, Electronic Filing Report, Summary Statement of Contributions and Expenditures (October 26, 2006). 
104  Ashbel S. Green, “Linder leads Roberts in fi ght for court,” The Oregonian, November 8, 2006.
105  Ashbel S. Green, “Linder Slips by Roberts for high court,” The Oregonian, November 9, 2006.
106  Oregon Constitution, art. II, sec. 18.  For legislators, the recall process can begin anytime after fi ve days of the fi rst session after election.

Polk County Courthouse
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Each method of judicial selection has its own set of 
problems and advantages.   
 
Election of judges, supporters believe, make judges 
more accountable to the public.  Those who support 
partisan elections say that such elections provide 
“cues” to a candidate’s ideology.  Acknowledging 
that many believe that a wholly appointed judiciary is 
the answer to the potential threats to judicial indepen-
dence and impartiality, the National Center for State 
Courts (NCSC) notes that there has been little move-
ment in this direction.  The NCSC advocates the use 
of nonpartisan judicial elections, whether they be 
contested or retention elections.107

Opponents of judicial elections believe that, whether 
partisan or nonpartisan, elections expose judges to 
the threats to independence discussed above.  In addi-
tion, voter participation in judicial elections is usual-
ly very low because of the lack of information avail-
able to the voter.108  While the U.S. Supreme Court 
decision in Republican Party of Minnesota v. White 
declared that states may not forbid judicial candidates 
to “announce” their views on controversial issues, it 
did not deal with “pledges and promises” clauses rec-
ommended by the ABA and included by many states 
in their codes of judicial conduct.  Under such provi-
sions, judges and judicial candidates may not prom-
ise to rule in a specifi c manner on issues that may 
come before them in court.109  A number of presiding 
judges commented that limitations on what a judge 
can say while campaigning, while wise, made it diffi -
cult for voters to know anything about the candidate.  
Therefore elections may be won on the basis of name 
familiarity or position on the ballot. 

Partisan elections tend to be more subject to nega-
tive campaigning and the infl uence of special interest 
groups.  They also can reduce the public’s respect for 
and confi dence in the judiciary.110  
 
Retention elections, a characteristic of the Missouri 
Plan of merit selection, avoid some of the diffi cul-
ties of partisan and nonpartisan elections, particularly 
in the area of campaign fi nance.  With no opposition 
candidate, elections tend to be less expensive.  The 
threat of censure because of unpopular, although cor-
rect, decisions remains, and special interest groups 
may exert pressure to remove a judge from offi ce.  In 
its study, Justice in Jeopardy, the ABA expressed the 
opinion that, because the electorate does not know 
whom the Governor would appoint as a replacement, 
“dissatisfaction must run relatively high before a se-
rious campaign to remove a judge will emerge.”111

 
Appointment of judges as a method of selection also 
has its supporters and opponents.  Appointed judges 
need not raise money or campaign.  Supporters of ju-
dicial appointment also feel that appointed judges are 
more independent and better qualifi ed.  Opponents 
suggest that the method is “elitist, compromises the 
accountability of judges to the public, promotes po-
litical favoritism and cronyism, and is less likely to 
produce a diverse group of judges who refl ect the rel-
evant communities.”112  
 
Merit selection, as described previously, is an ef-
fort to get around the possible problems of judi-
cial appointment.  In this method, an independent 
nominating committee evaluates possible candidates 
and presents a list of approved candidates to the ap-

107  National Center for State Courts, Call to Action, Statement of the National Summit on Improving Judicial Selection, 7-8. 
108  “It is…not uncommon to see less than 20 percent of the electorate voting in judicial races and as much as 80 percent of the electorate unable to 
identify the candidates for judicial offi ce.”  American Bar Association, Justice in Jeopardy, 28.
109  Oregon’s Code of Judicial Ethics contains a “pledges and promises” provision, JR 4-102: “With respect to any election or appointment 
for judicial public offi ce, a judicial candidate shall not knowingly: …  (B) Make pledges or promises of conduct in offi ce that could inhibit or 
compromise the faithful, impartial and diligent performance of the duties of the offi ce....”
110  Kirkpatrick Stockton LLP, The Selection of State Court Judges, 6.
111  American Bar Association, Justice in Jeopardy, 76.
112  Kilpatrick Stockton LLP, The Selection of State Court Judges, 5.

The Pros and Cons of Methods of Judicial 
Selection and Suggestions for Improvement
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pointer, who must select the appointee from this 
list.113  The ABA recommends that such a commis-
sion be a “credible, neutral, nonpartisan, diverse de-
liberative body or commission.”114  Judges appointed 
in this system may be appointed for varying terms 
and subject to reappointment or to retention elec-
tion.  Supporters of this method believe it produces 
the most highly qualifi ed and independent judges.  
Opponents say that this method has the same prob-
lems as other methods of appointment because the 
commission members may have ideological biases or 
favorites. 

Length of term in offi ce is another factor to consider 
in the selection of judges.  A longer term of offi ce 
reduces some of the negative pressures of campaign-
ing and raising money.  It also reduces the pressure 
to avoid decisions that might be unpopular with the 
electorate or reappointing body.  Also, the work of 
a judge has a substantial learning curve, especially 
in smaller judicial districts where judges must face 
the full range of issues.  In states with retention elec-
tions, the fi rst retention election is often after a fairly 
short interval, although subsequent retention elec-
tions are usually at longer intervals.  In states such as 
Oregon with mid-term appointments to fi ll vacancies, 
judges often must face an election at the next general 
election.  The six-year term held by Oregon judges is 
fairly typical.  The ABA prefers a commission-based 
selection system and “a single lengthy term of at least 
15 years or until a specifi ed age.”115  If a retention 
system is used, the ABA recommends that the elec-
tion be held after a fairly short term in offi ce to avoid 
the dangers of unpopular decisions.  The NCSC, 
however, recommends that appointees to vacant ju-
dicial positions “serve a substantial period in offi ce 

before initial election.”116  NCSC also suggests that 
states with relatively short judicial terms consider 
lengthening them.  Both the NCSC and the ABA note 
that the need for a good mechanism for removal of a 
judge for judicial misconduct is especially important 
when terms in offi ce are long.
 
Presiding judges expressed a variety of views about 
the current method of judicial selection in Oregon.  
Eight judges, mostly from predominantly rural coun-
ties, had no suggestions for improving the system or 
said that the current system is adequate.  A number 
of judges suggested that the governor should make 
more use of recommendations from bar association 
committees or some other merit selection committee 
when making judicial appointments.  Many stressed 
that such selections must be honorable, non-political, 
and nonpartisan.  Three judges expressed interest in 
some form of the Missouri Plan, and another felt that 
the concept of reconfi rmation in a retention election 
after expiration of a judge’s term should be explored.  
Former Governor Barbara Roberts, a member of the 
Justice in Jeopardy study group, felt that the call for 
a longer term made the most sense of all the study’s 
recommendations.  A longer term, possibly a single 
twelve-year term, might take some of the pressure off 
judges once they are elected.  She questioned wheth-
er commissions could be truly nonpartisan because 
members still bring their positions.  She also ques-
tioned how people were selected for commissions 
in the fi rst place and what could make them more 
qualifi ed to choose candidates than the methods used 
now.  She cautioned that, when proposing changes, 
the changes should be a true improvement and not a 
mere façade.117

113  While Oregon governors have sought to select appointed judges for merit using input from the Oregon and local bar associations in the form of 
reviews by judicial committees or bar polls, this input is not binding on the governor.  In Multnomah County, judicial candidates submit their names 
to the Multnomah County Bar Association. The Association then sends fi ve names to the governor, who does his or her own screening.  In the recent 
past, only one candidate chosen by the governor was not on this list. Interview with Hon. Dale Koch, Presiding Judge, Multnomah County.
114  American Bar Association, Justice in Jeopardy, v.
115  Ibid., 70.
116  National Center for State Courts, Call to Action, Statement of the National Summit on Improving Judicial Selection, 8.
117  Interview with Governor Barbara Roberts.
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In efforts to reduce the appearance of impropriety 
created by large contributions, 39 states regulated 
fi nancing of judicial campaigns in some way as of 
2002.119  Faced with the escalating costs of judicial 
campaigns, in 2002 the ABA completed an in-depth 
study of public fi nancing of judicial campaigns.  
Recognizing the prohibitive expense of extending 
such fi nancing to the lower courts, the ABA recom-
mended adoption of public funding for contested 
elections in the highest state courts and some inter-
mediate level appellate courts. The fi ndings conclud-
ed:

“[T]he Commission recommends that states 
which select judges in contested elections fi -
nance judicial elections with public funds, as 
a means to address the perceived impropriety 
associated with judicial candidates accepting 
private contributions from individuals and or-
ganizations interested in the outcomes of cases 
those candidates may later decide as judges.”120  

In 1995, Texas was the fi rst state to fully regulate 
judicial campaign contributions.  Among the provi-
sions:

• Contributions from individual contributors 
are limited for an election with the amount 
allowed relating to the size of the district in 
which the election is held. 

• Contributions may only be accepted during 
specifi ed election periods. 

• For a law fi rm, once the contributions reach 
six times the limit allowed for individual con-
tributions, future contributions by fi rm mem-
bers are limited to $50 each. 

• Political action committee contributions are 
also limited. 

• Candidates are encouraged to adopt voluntary 
expenditure limits.121 

In 1999, the ABA amended its Code of Judicial 
Conduct to provide rules to be followed by judicial 
candidates receiving contributions from lawyers and 
urged states to adopt them:122

• A prohibition on judges appointing attorneys to 
positions when the attorney has contributed 
above a certain dollar amount to the judge’s 
campaign 

• A requirement that judges be disqualifi ed from 
cases when they learn that one of the attor-
neys before them has made campaign contri-
butions in excess of a set amount

• A regulation requiring judges to refrain from 
political activity while in offi ce

• A rule requiring judicial disclosure of all sourc-
es of campaign contributions.

Wisconsin has provided partial public funding of 
state Supreme Court candidates since the late 1970s.  
The system, relying on $1 taxpayer check-offs, has 
been under-funded with taxpayer participation drop-

118  American Bar Association, Standing Committee on Judicial Independence, Report of the Commission on Public Financing of Judicial 
Campaigns (Chicago: American Bar Association, 2002), 1.
119  National Center for State Courts, Call to Action, Statement of the National Summit on Improving Judicial Selection, 64.
120  American Bar Association, Report of the Commission on Public Financing of Judicial Campaigns, 64.
121  National Center for State Courts, Call to Action, Statement of the National Summit on Improving Judicial Selection, 65.
122  Ibid., 66.  The ABA Code of Judicial Conduct is an advisory recommendation because the ABA is a private organization without government 
authority.  It is only when a governmental body (e.g., a state supreme court or legislature) adopts an ABA recommendation (directly or with changes) 
that any direct legal effect arises from such a recommendation.  The ABA’s recommendations are often given great credit because of the high level of 
thought and deliberation from which the recommendations arise.

Financing of Judicial Campaigns
“While there are many threats to judicial independence, one of the more pervasive problems is the nature and cost of running for the bench. … 
Judges should not be elected because they favor a particular industry, philosophy or stand on crime.  They cannot campaign on a platform, nor 
should they be elected as representatives of a particular interest.

Unfortunately, though, due to the cost of campaigning for a seat on the bench, judicial candidates are forced to turn to others for support. … A 
detrimental consequence of this is the erosion of public trust and confi dence that the judicial branch can and does perform its duties with neu-
trality and impartiality, without regard to prevailing trends or outside infl uences.”118



30  League of Women Voters® of Oregon
Education Fund

123  Deborah Goldberg, Sarah Samis, Edwin Bender, Rachel Weiss, and Jesse Rutledge, The New Politics of Judicial Elections 2004 (Washington, 
DC: Justice at Stake Campaign, 2004), 38-39.
124  “Campaign Finance Reform in Oregon,” League of Women Voters of Oregon, 2004, 1.  For a detailed examination of campaign fi nance reform 
in Oregon, see this publication at http://www.lwvor.org/documents/CFR2004.pdf.

ping from 19.9% in 1979 to 8.1% in 1998.  In 2002, 
North Carolina adopted the fi rst full public fi nanc-
ing system, using mostly a $3 taxpayer check-off.  A 
great effort was made to raise public awareness of the 
program so that the judicial campaigns for Supreme 
Court and Court of Appeals 
would be adequately fund-
ed.  The system worked 
quite well in the 2004 elec-
tions with 14 of 16 candi-
dates applying for public 
funding and 12 ultimately 
qualifying.123

Oregon has a long history 
of efforts to limit campaign 
contributions and expen-
ditures with the fi rst mea-
sure passed by voters in 
1908.  In 1975, the Oregon 
Supreme Court declared 
both campaign contribution and expenditure limits 
unconstitutional.  In addition, a 1976 U.S. Supreme 
Court decision in the case Buckley v. Valeo indicated 

that spending limits require a higher level of con-
stitutional scrutiny, and since that time most spend-
ing limits have been ruled unconstitutional.124 Voters 
passed a statutory initiative in 1994, Ballot Measure 
9, again setting contribution limits.  The Oregon 

Supreme Court in 1997 
found the contribution 
limits unconstitutional 
and ruled that the Oregon 
Constitution would have 
to be amended if such 
limits were to be con-
sistent with it. Two bal-
lot measures in the 2006 
general election sought to 
re-impose limits.  While 
the limits passed, the 
required constitutional 
amendment failed.  All of 
Oregon’s efforts at cam-

paign fi nance reform have been aimed at the legisla-
tive and executive branches, with no effort to address 
campaign fi nancing of judicial campaigns.

Sherman County Courthouse

Klamath County CourthouseJosephine County Courthouse
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This report has described existing threats to the 
Oregon’s judiciary including insuffi cient funding, 
outdated court facilities, understaffed courts, low ju-
dicial salaries, inadequate numbers of judges, rising 
costs of judicial campaigns, the increasing role of 
special interests in judicial elections, unjust criticism 
of unpopular decisions, and more.  In light of those 
threats, presiding judges stressed the need for public 
education about the role of the judiciary.

There is an urgent need to encourage respect for the 
judiciary’s role as the third, and co-equal, branch of 
government; to protect the judiciary from efforts that 
would politicize the courts for the benefi t of a few, 
to the detriment of the many; to preserve our fair and 
impartial judiciary; and to ensure that it has the re-
sources necessary to protect individual rights and to 
ensure everyone a day in court.  Now it is Oregon’s 
job to decide how to address these issues.

Presiding judges agreed that central to the courts’ 
work is the ability of judges to make decisions based 
upon the facts of the case before them and upon the 
applicable law, independent of the pressure of public 
opinion and special interests.  As Presiding Judge 
J. Burdette Pratt (Malheur County) put it, “Judges’ 
decisions are based on the law, not on community 

opinion.”  It is a defi ning characteristic of American 
courts. 

The judiciary resolves disputes and is also the guard-
ian of our rights.  We all have a stake in our fair and 
impartial judiciary.  Judge Henry Breithaupt ob-
served, “Judicial independence is not a doctrine to 
protect judges.  It is a doctrine to protect citizens.”126

Importance of a Fair and Impartial Judiciary
“Courts are community problem-solvers….  Any group you can name has a stake in the strength and integ-
rity of the judiciary.  The most diffi cult problems of our society are laid at the steps of the courthouse.”125

 – Hon. Paul J. DeMuniz, Chief Justice of the Oregon Supreme Court 

Conclusion

125  Barbara Smythe, “Chief Concerns,” Oregon State Bar Bulletin 66, no. 9 (July 2006): 9.
126  Interview with Hon. Henry Breithaupt, Judge of the Oregon Tax Court.

Crook County Courthouse
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Appendix A 

Oregon Judicial Districts 
 
 

Judicial 
District 

County Location of 
Courthouse(s)

# of 
Judges 

Square 
Miles 

Population

1 Jackson Medford 8 2801 194,515 
2 Lane Eugene 15 4620 322,959 
3 Marion Salem 14 1200 302,135 
4 Multnomah Portland 38 465 672,906 
5 Clackamas Oregon City 11 1879 361,300 
6 Umatilla 

Morrow 
Pendleton, 
Hepner, 
Hermiston 

5 5280 85,682 

7 Hood River 
Sherman 
Gilliam 
Wasco 
Wheeler 

Hood River 
Moro 
Condon 
The Dalles 
Fossil 

4 6696 49,350 

8 Baker Baker City 1 3089 16,500 
9 Malheur Vale 2 9926 32,000 
10 Union 

Wallowa 
La Grande 
Enterprise 

2 5195 31,554 

11 Deschutes Bend 7 3055 130,500 
12 Polk Dallas 3 745 64,000 
13 Klamath Klamath Falls 6 6125 64,600 
14 Josephine Grants Pass 4 1641 78,350 
15 Coos 

Curry 
Coquille 
Gold Beach 

6 3277 84,100 

16 Douglas Roseburg 5 5071 101,800 
17 Lincoln Newport 4 992 45,000 
18 Clatsop Astoria 3 843 36,000 
19 Columbia St. Helens 3 687 45,000 
20 Washington Hillsboro 14 727 472,600 
21 Benton Corvallis 3 679 80,500 
22 Jefferson 

Crook 
Madras 
Prineville 

3 4782 40,200 

23 Linn Albany 5 2297 104,900 
24 Grant 

Harney 
Canyon City 
Burns 

1 14,756 14,950 

25 Yamhill McMinnville 4 718 88,150 
26 Lake Lakeview 1 1125 24,900 
27 Tillamook Tillamook 2 1125 24,900 
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Appendix B 

Oregon Judicial Department Budgets 

Judicial Department (OJD) -- Agency Totals*  

 2001 -03 
Actual

2003-05
Legislatively
Approved

2005-07 J 
Governor’s
Recommended 

2005-07
Legislatively
Adopted

General Fund 222,154,156 237,654,982 249,762,817 271,530,503
Other Funds 17,424,895 30,775,154 23,510,763 23,641,495
Federal Funds 1,189,291 2,333,247 892,247 1,390,110
Other Funds 
(NL)

0 5,949,864 8,220,055 8,220,055

Total Funds $240,768,342 $276,713,247 $282,385,882 $304,782,163
Positions 1,992 2,023 2,079 2,029
FTE 1,778.79 1,841.73 1,888.96 1,851.25
* The Public Defense program is responsible for providing legal counsel to indigent 
persons at the trial court level.  This program, which was part of the Judicial Department, 
was transferred to the Public Defense Services Commission on July 1, 2003.  In order to 
accurately reflect changes to the Judicial Department budget over time, the table above 
excludes all public defense expenditures, including administrative and support services. 

Increases in the OJD budget since the 2001-2003 Legislative session are due to the 
normal business of the courts and do not include an increase in judicial salaries. 
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Appendix C

A General Explanation of Appointed Non-Elected Judges, 
Pro Tem Judges, and Referees

A number of judicial districts use Plan B judges, senior judges, pro tem (short for pro tempore, i.e., temporary) 
judges, or referees to help manage their caseload: 

Plan B judges are retired judges who receive a larger retirement accrual package if they give 35 days of service 
as a judge per year for fi ve years after their retirement date.

Senior judges have completed their service for the Plan B or other retirement plan, and return to work, earning a 
daily rate of pay based upon the salary of a circuit court judge.

Attorneys approved to be pro tem judges submit their application and are screened locally, approved by the 
Supreme Court, and appointed per the statute governing such appointments.  Theirs is a contract arrangement.  
They are paid a daily rate, based upon the salary of a circuit court judge.

Some attorneys volunteer their services to act as pro tem judges. They must also be appointed by the Supreme 
Court but are not paid for their services.

Referees are authorized by statute.  A referee with pro tem authority is hired as a referee and appointed as a 
pro tem to have judicial authority.  A referee with pro tem judicial authority is a state employee and is paid the 
salary of a referee, not the salary of a circuit court judge.

Marion County Courthouse
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